UNITED STATESBANKRUPTCY COURT

For The Northern District Of Califor nia

© 00 N oo g M~ W N PP

N N DN DN DN N N N DN PP R R
0o N oo o A W N P O © 0o N oo 0ok~ 0N B+ O

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT COF CALI FORNI A

Inre Case No. 98-55515-JRG
KERRY URQUHART and DONALD
URQUHART, Chapter 13

Debt or s.

/

ORDER ON FEE APPL| CATI ON OF
SI LI CON VALLEY LAW GROUP

l. | NTRODUCTI ON

The Court has before it the Application For Conpensation filed
by Silicon Valley Law G oup on March 25, 2002. The application seeks
attorney’s fees of $14,176.50. For the reasons hereafter stated the
application wll be denied.
1. THE NATURE OF THE CASE

In exam ning the debtors’ Statenment of Affairs and Schedul es,
there is nothing indicating that this is a problemcase. The debtors
own a 10 acre property in Glroy, California, on which they operate
an equestrian training center. When the petition was filed, they
val ued the property at $500, 000 and they have nortgages anounting to
$421,000. They live in a nobile home on the property on which they

owe $50, 000. They have no priority debts and only four unsecured
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creditors.

Ms. Urquhart works at the Santa C ara County Departnent of
Revenue where she earns $3,693 per nonth with net take honme pay of
$2, 514. Her Schedule | indicates that she also receives $3,470 a
nmonth from the operation of the equestrian center. M. Urquhart
receives $2,000 a nonth fromhis retirenent. Their conbined nonthly
income is $8,284 and Schedule J indicates their nonthly expenses are
$8, 029. Based on their incone and expenses, the $250 per nmonth pl an
paynment they proposed seened feasible.

[11. ATTORNEY' S FEES BI LLED TO DATE

Upon the confirmation of the debtors’ plan, attorneys fees of
$2,900 were allowed. This award was pursuant to the fee guidelines
mai nt ai ned by the Court.! Pursuant to the guidelines, the $2,900 was
conposed of:

$1, 200 for the basic case; and an additiona

$ 500 if the case involves real property clains;

$ 200 of the case involves vehicle |oans or |eases; and
$1,000 if the case involves an operating business.

In filing the current application, Applicant used the Court’s
form fee application which has been provided to the bar pursuant to
Bankruptcy Local Rule 9029-1. Paragraph 4 of the application seeks
i nformati on about prior fee applications filed. Applicant indicated

there were none. However, the file reveals two prior fee applications

1 The Chapter 13 fee guidelines are the Court’s attenpt to predict what the typica

case shoul d cost a debtor when the specified aspects are present. It is the court’s intent
to accurately predict the legal fees in a case in an attenpt to avoid the additional cost
and delay of fee applications. As a general rule the fee guidelines accurately represent
the legal fees in the great majority of cases.
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were allowed.? Counsel was allowed attorney’s fees of $9,279.50 on
June 25, 1999, and an additional $2,202 on January 4, 2000. Thus, the
attorney’s fees billed prior to the current application anmunt to
$14, 381. 50.

The current application seeks further attorney’s fees of
$14,176.50. This would bring the billed attorney’s fees to date to
$28, 558.

V. DI SCUSSI ON

Absent extraordi nary problens, the cost of this case shoul d have
approxi mated $2,900. The problens faced by Applicant in this case
seemno nore difficult than those faced by Chapter 13 practitioners
on a regular basis. Yet the requested fees have risen to $28, 558.
Not hing in the Court’s file suggests this is a case of that nagnitude.
As such, to evaluate the current request, the Court nust revi ew again
all of the work in the case from its inception. This is not
I nappropriate since all interim allowances of attorney’'s fees are

tentative in nature. |In re Taxman dothing Co., 49 F.3d 310 (7" Cir.

1995) .

The Urquhart petition was filed on July 10, 1998. The plan was
not confirnmed until March 15, 1999, seven nonths later. By this tine
$12,179.50 in attorneys fees had been billed (%$2,900 allowed at
confirmation plus the first application for $9,279.50). The tine
records indicate the bulk of this tinme was spent in dealing with two
obj ections to confirmation.

The first objection was filed by Advanta Mortgage Corporation.

2 Kathryn Barrett has represented the debtors throughout this case. The negative

i ndication regarding prior fee applications could have resulted from the fact that M.
Barrett changed law firms during the course of the case.
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It held the first nortgage on the debtors’ G lroy property. The
objection was filed because the debtors’ plan failed to provide for
the $5,932.62 in prepetition nortgage arrearages owed to Advanta.
Wil e such om ssion can happen when the client does not give the
attorney the correct information, it is easily corrected. Wen the
pl an was anended to provide for the arrearages, Advanta withdrewits
objection. Wiile the time records are not very precise, it appears
that over $1,000 was billed for this objection. Such billings are
excessi ve.

The second objection was filed by Joseph Herr. He held the
second nortgage on the Glroy property. The debtors’ original plan
acknow edged $25, 788. 30 i n arrearages on Herr’ s nortgage, but provi ded
only a $40 per nonth paynent to cure the default. As Herr pointed out
in his objection, interest on the arrearages accrued at $430 per nonth
and, over the term of the plan, the arrearages would increase over
$23,000. Cdearly this was a plan that coul d not have been confi r ned.

It took five nonths for the debtors to file their Second Arended
Pl an, whi ch now acknow edged arrearages of $35,000. The plan al so set
forth specific provisions for the manner in which Herr woul d be paid
together with deadlines for such paynents. The objection was
resol ved.

During this process, Applicant attended three confirmation
heari ngs at a cost of well over $1,000. It appears that the handling

of these two objections resulted in billings of nore than $7,000.3

3 By way of exanple, Applicant billed to review the objections to the initial plan.

“Recei ve and revi ew objection to plan by Herr (.5).” The objectionis three pages. “Receive
and revi ew obj ection to plan by Advanta (.5).” This objectionis also three pages. The Court
revi ewed these objections in about five m nutes.
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The Court does not believe that conpensati on should be approved for
correcting plans that are clearly defective. Such plans only serve
to prolong the litigation and increase the cost to the parties.

The next pleadings in the Court’s file is counsel’s Second
InterimApplication For Conpensation which sought additional fees of
$2,202.00. O this request, $939.50 was billed in connection with the
preparation of fee applications. Wile conpensation can be all owed
for preparing fee applications, the anount billed is excessive. Both
requests used the Court’s formapplication. Mst of the entries on

the form are clerical in nature. The principal legal work is the

| awyer’ s description of the work perforned. In the first application,
$12,179.50, the description is a little over tw pages. The
expl anation in the second applicationis six lines. The billings are

excessive for the amount of work invol ved.

The current application attributes the fees, $14,176.50, to
notions for relief fromstay brought by GVAC and Advanta’ s successor,
Chase Manhattan, together with a notion to refinance the debtors’
residence. The Court would normally expect the cost of this work to
range form $1,500 to $3, 000. Wth respect to relief from stay
noti ons, many attorneys representing secured creditors are paid a fl at
fee of $500-%$700 for handling the notion. Applicant’s explanationis
that there were “inaccurate accountings.” Wen debtors nake sporadic
and partial paynents on their nortgages, there are frequently
accounting questions. The resolution only requires the clients to
conpare their records.

There is no indication of howthe accounting problemcoul d have
driven the cost of the notions up by thousands of dollars. Simlarly,

there is no discussion of wunusual problens with the notion to
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refinance the residence. The billings again appear excessive.
Applicant billed at an hourly rate of $240-%$275. Those rates are
at the high end of rates of attorneys in this comunity providing
services to consuners.* Such rates presune conpetency and efficiency.
CONCLUSI ON
The Court has a duty to exam ne fee application notw thstanding

the absence of objections. [Inre Auto Parts Cub, Inc., 211 B.R 29

(9th Cir. BAP 1997). The burden is on the applicant to denonstrate

the reasonabl eness of the fees requested. |In re Xebec, 147 B.R 518

(9" Cir. BAP 1992). This burden has not been net and the requested
fees nust therefore be denied.

DATED:

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE

* The Court maintains an hourly rate survey which is updated periodically.
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Case No. 98-55515-JRG

UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
CERTI FI CATE OF SERVI CE

I, the undersigned, a regularly appointed and qualified Judi ci al
Assi stant in the office of the Bankruptcy Judges of the United States
Bankruptcy Court for the Northern District of California, San Jose,
California hereby certify:

That 1, in the performance of ny duties as such Judicial
Assi stant, served a copy of the Court's: ORDER ON FEE APPLI| CATI ON OF
SILICON VALLEY LAW GROUP by placing it in the United States Mil,
First O ass, postage prepaid, at San Jose, California on the date
shown below, in a seal ed envel ope addressed as |isted bel ow

| decl are under penalty of perjury under the laws of the United
States of America that the foregoing is true and correct.

Execut ed on at San Jose, California.
LI SA CLSEN
Devi n Der ham Bur k Kathryn E. Barrett, Esq.
Chapter 13 Trustee SI LI CON VALLEY LAW GROUP
P. O. Box 50013 152 North Third St., Suite 900
San Jose, CA  95150-0013 San Jose, CA 95112

Ofice of the U S. Trustee
280 So. First St., Rm 268
San Jose, CA 95113




